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I. INTRODUCTION  

 

Leslie Glustrom, an Xcel rate payer, files this Application for Rehearing, 

Reargument or Reconsideration (“RRR”) of Decision C11-0987 denying her Petition to 

Intervene in the above captioned docket related to the Application of the Public Service 

Company of Colorado (“PSCo” or “Xcel”) related to trading margins for renewable 

energy credits (“RECs”) and the meaning of the phrase “transactions executed” from the 

09A-602E docket. This Application for RRR is filed in accordance with Rule 1506 of the 

Commission’s Rules at 4 Code of Colorado Regulations (“CCR”) 723-1.  Decision C11-

0987 was mailed on September 14, 2011 and under Rule 1506, this Application for RRR 

is due 20 days later or on October 4, 2011.  

 

II. SUMMARY 

 The Commission is respectfully requested to reconsider Decision C11-0987 

because: 

• It violates Ms. Glustrom’s due process rights under the U.S. and Colorado 

Constitutions 

• It violates Colorado statutes related to the PUC 

• It inappropriately assumes that Ms. Glustrom’s interests can be adequately 

represented by the Office of Consumer Counsel 

• It fails to provide a rational explanation for the serious departure from previous 

PUC precedent on intervention 

• It is arbitrary and capricious   
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III. DESCRIPTION OF DOCKET 11A-510E 

 A. Docket 11A-510E Deals with Margins from Hybrid REC Trading and 

Allocation of Those Margins Between Xcel and Ratepayers  

 

 Docket 11A-510E deals with a number of issues related to trading1 of excess 

Renewable Energy Credits (“RECs”) from Xcel’s Colorado System. From testimony 

filed to date at the PUC, it is known that Xcel’s trading of excess energy and RECs has 

led to significant margins which are retained in part by Xcel. Examples of this are 

summarized below: 

• Margins on hybrid RECs accumulated from 2009-2011 totaled approximately 

$45.88 million of which approximately $30.11 million was credited to 

customers.2 (By subtraction, Xcel’s share of the margins appears to have been 

approximately $15.77 million.) 

• Hybrid REC contracts entered into by Xcel on January 12, 2011 for delivery 

from January 2011 through the end of 2013 are estimated to provide gross 

margins of approximately $83 million3—of which Xcel would retain 

approximately 30%4 or about $24.9 million.   

                                                 
1 Xcel’s Colorado subsidiary, Public Service Company of Colorado, has an active trading department that 
trades energy (e.g. MWh) that are either generated by Xcel’s resources in Colorado or that are purchased 
for resale under conditions when the margins on the purchase and resale are expected to be positive. (i.e. 
the energy can be bought for less than Xcel expects to sell it.) Sales from Xcel’s generation resources are 
referred to as “Generation Book” or “Gen Book” transactions. Transactions that do not involve Xcel’s 
generation resources are referred to as “Proprietary Book” or “Prop Book” transactions. (See Xcel’s 
Application, Docket 11A-510E, pages 1-2.)  
2 For the $45.88 million in margins from 2009-2011 see the Direct Testimony of Xcel witness Eric Pierce 
in Docket 11A-510E, page 12, lines 8-13.  
3 For a description of the transactions executed on January 12, 2011, see the Direct Testimony of Xcel 
witness Eric Pierce in Docket 11A-510E, page 15, lines 4-15.  
4 The assumed 30% retention of the $83 million margin assumes the sharing scheme under the 09A-602E 
Settlement Agreement as shown on page 12 of Xcel witness Eric Pierce’s Direct Testimony in Docket 11A-
510E.  
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As can be seen from these excerpts from Xcel’s testimony in this 11A-510E docket, the 

amount of money at stake for both ratepayers and Xcel in this docket is considerable. 

Ratepayers are paying all or most of the costs of generating (or saving) the MWh and the 

RECs, and Xcel is typically taking between 30-40% of the margins generated.5 

 The 11A-510E docket was initiated by Xcel’s filing of an Application for a 

Regulatory Order on June 15, 2011 requesting that the PUC approve a number of policies 

including the following:  

 1)  Margin retention percentages for Xcel for “Hybrid” Renewable Energy Credits 

(“RECs”) 6of 30-40%,7 and that the remaining share of the margins be credited to 

ratepayers through the Renewable Energy Standard Adjustment (“RESA”) account.   

 2) That transactions that were entered into during a pilot period provided for by 

the previous docket (Docket 09A-602E), but for which the delivery of the energy is 

completed after the termination of the pilot period, be granted the margin sharing 

provided for in the pilot period. (Other parties argued that these trades should not be 

included under the rules of the pilot period.)  

  Key dates in this 11A-510E docket are as follows: 

• June 15, 2011—Xcel filed Application that initiated the 11A-510E Docket  

• September 19, 2011—Parties filed Answer Testimony 

                                                 
5 For a summary of the trading margins, see the Direct Testimony of Xcel witnesses Karen Hyde and Eric 
Pierce in this 11A-510E docket.  
6 Hybrid RECs are made up of Renewable Energy Credits generated by resources serving Xcel’s Colorado 
system combined with energy (e.g. MWh) purchased by Xcel in or near the State of California. The 
opportunity to sell these Hybrid RECs results from the fact that Xcel holds more RECs in Colorado than is 
needed to meet the State’s Renewable Portfolio Standard while many California utilities are falling short of 
that state’s renewable energy requirements. (See Xcel’s Application, Docket 11A-510E, pages 2-3.)  
7 See Xcel Application, Docket 11A-510E, page 9 for Xcel’s recommended margin sharing percentages. 
Delivery of Hybrid RECs into California would provide Xcel with 40% retention of the margins. Delivery 
of Hybrid RECs outside of California would provide Xcel with 30% retention of the margin from the 
delivery.  
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• October 7, 2011—Cross Answer and Rebuttal Testimony to be filed 

• October 19-20, 2011—Hearing begins 

• November 4, 2011—Statements of Position to be filed  

 As described further below, Ms. Glustrom’s Petition to Intervene in this Docket 

was denied by the Administrative Law Judge and this decision was confirmed by the full 

PUC in Decision C11-0987 which was mailed on September 14, 2011. As a result Ms. 

Glustrom was not able to propound discovery questions or file Answer Testimony in this 

docket.  

If Decision C11-0987 is allowed to stand, Ms. Glustrom will not be allowed to fill 

further testimony, participate in the hearing or seek judicial review of the Commission’s 

decision. In short, the Commission’s decisions in this docket have abrogated Ms. 

Glustrom’s due process rights to participate fully in this docket and seek judicial review8 

if needed. 

 B. Ms. Glustrom’s Petition for Intervention in Docket 11A-510E Was Denied 

by Administrative Law Judge Kirchubel and Upheld by the Full Commission in 

Decision C11-0987 

 

  

 Key dates related to Ms. Glustrom’s intervention in this docket are summarized 

below:  

• July 12, 2011--Ms. Glustrom filed a Petition to Intervene and Request for a 

Hearing in this 11A-510E docket.  

• July 26, 2011—Xcel filed an objection to the Petition to Intervene of Ms. 

Glustrom. 

                                                 
8 Under C.R.S. s.40-6-115 (1), only parties to PUC dockets are allowed to seek judicial review.  
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• August 4, 2011--By Interim Order R11-0848-I, Administrative Law Judge Keith 

J. Kirchubel denied Ms. Glustrom’s Petition to Intervene.9 ( See ¶’s 14-16, 

Interim Order R11-0848-I.)    

• August 18, 2011—Ms. Glustrom filed Exceptions to Interim Order R11-0848-I 

arguing that her Petition to Intervene should be accepted under the provisions of 

Colorado Law related to intervention at the PUC.  

• September 24, 2011—The Commission mailed Decision C11-0987 denying Ms. 

Glustrom’s Exceptions to R11-0848-I and denying her Petition to Intervene in this 

docket.  

As discussed further below, Ms. Glustrom has intervened in numerous dockets at the 

Public Utilities Commission and Decision C11-0987 represents a large deviation from the 

earlier practice of the Commission with respect to intervention.  

 

IV. SUMMARY OF DECISION C11-0987 

The full text of PUC Decision C11-0987 can be found on the PUC website under the 

11A-510E docket. Key points are summarized below. 

• Despite the wording of Colorado Revised Statutes (C.R.S.”) §40-6-109 (1) stating 

that persons who “will be interested in or affected by a Commission decision and 

who shall have become parties to the proceeding shall be entitled to be heard, 

examine and cross-examine witnesses and introduce evidence,” it is the 

Commission’s position that “not every person, firm, or corporation that has any 

type of an interest or will be affected in any way by a Commission order may 

intervene as of right.” (Decision C11-0987, ¶ 10, page 5)  

                                                 
9 For the discussion of Ms. Glustrom’s Petition to Intervene, see ¶’s 14-16, Interim Order R11-0848-I, 
mailed August 4, 2011.  
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• The Commission has adopted rules that require intervenors by permission to 

“demonstrate that the subject docket may substantially affect [their] pecuniary or 

tangible interests” and specifying a subjective interest in a docket is not sufficient 

basis to intervene. (Decision C11-0-987, ¶’s 11-12, pages 5-6) 

• The Commission has also adopted rules that require intervenors to demonstrate 

that their interests “would not otherwise be adequately represented in the docket.” 

(Decision C11-0987, ¶ 12, page 6)  

• The requirement that intervenors demonstrate that their interests would not 

otherwise be adequately represented in the docket is similar to Rule 24(a) of the 

Colorado Rules of Civil Procedure governing intervention in court cases 

(Decision C11-0987, ¶ 13, pages 6-7)  

• Despite the wording in C.R.S. § 40-6.5-104 (2) which states that, “Nothing in this 

section [relating to the Office of Consumer Counsel] shall be construed to limit 

the right of any person, firm or corporation to petition or make complaint to the 

commission or otherwise intervene in proceedings or other matters before the 

commission,” the Commissioners in Decision C11-0987 found that this section of 

the statutes does not “eliminate the discretion that the Commission has in deciding 

interventions filed by residential, agricultural and small business interests under 

§40-6-109 (1), C.R.S., and other authorities.” (Decision C11-0987, ¶16, page 8) 

• “In sum, residential, agricultural, and small business interests must demonstrate 

why the OCC does not adequately represent their interests in a docket where the 

OCC is a party.” (C11-0987, ¶17, page 8) 
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• “We find that Ms. Glustrom’s interest will be adequately represented by the OCC. 

It is immaterial whether her interests will be completely represented by any other 

party, because that is not the applicable legal standard. The test of adequate 

(rather than “complete”) representation is whether there is an identity of interests, 

rather than the discretionary litigation strategy of the representative, here the 

OCC.” (Decision C11-0987, ¶ 20, page 10) 

• “It is true that the Commission previously permitted Ms. Glustrom to intervene in 

various Commission proceedings. However, in these proceedings, Public Service 

has not generally opposed her intervention. In addition, an administrative agency 

such as the Commission may depart from its own precedent, if it provides a 

reasoned explanation for its departure. [Citations omitted.] We believe a stricter 

approach to interventions will result in more streamlined and efficient 

Commission proceedings, which will lead to ‘the proper dispatch of business and 

the ends of justice.’”(Decision C11-0987, ¶21, page 10) 

 

In short, the Commission found that Ms. Glustrom’s interests would be adequately 

represented by the Office of Consumer Counsel and her Petition to Intervene in Docket 

11A-510E was denied.  

   

V. DECISION C11-0987 VIOLATES CONSTITUTIONAL DUE PROCESS 

REQUIREMENTS 

 One of the fundamental precepts of American law is that citizens shall be 

protected from the taking of life, liberty or property without due process of law.  
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 The Fourteenth Amendment to the U.S. Constitution says in relevant part  

…nor shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws. (Amendment 14, U.S. Constitution)  
 

 The right to due process is also protected by the Colorado Constitution, Article II, 

Section 25 

Due process of law. No person shall be deprived of life, liberty or property, 
without due process of law. (Colorado Constitution, Article II, Section 25)  

 

It is well established that the principles of due process apply in administrative hearings 

and that the fundamental components of due process include a notification requirement, 

the right to be heard and the right to seek judicial review as stated below by the Colorado 

Supreme Court.  

The essential principles of due process apply to administrative hearings. Mountain 

States Tel. & Tel. Co. v. Department of Labor & Employment, 184 Colo. 334, 520 
P.2d 586 (1974). However, no particular or specific procedure is mandated by due 
process considerations so long as the basic elements of opportunity for a hearing 
and judicial review are present. Lamm v. Barber, 565 P.2d 538, 546 (1977). 
(EPRI v City and County of Denver 737 P.2d 822, 828 (1987) 
 

The reasons for protecting the due process rights of individuals have been explained 

many times by the U.S. Supreme Court with just one example below:  

For when a person has an opportunity to speak up in his own defense, and when 
the State must listen to what he has to say, substantively unfair and simply 
mistaken deprivations of property interests can be prevented. (Fuentes v Shevin 
407 U.S. 67, 81 (1972))  

 

Due process takes time, money and effort and it is natural for government officials to 

look for more efficient ways of conducting the state’s business—but the Constitution 

protects due process—even when it is inconvenient. 
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The establishment of prompt efficacious procedures to achieve legitimate state 
ends is a proper state interest worthy of cognizance in constitutional adjudication. 
But the Constitution recognizes higher values than speed and efficiency. Indeed, 
one might fairly say of the Bill of Rights in general, and the Due Process Clause 
in particular, that they were designed to protect the fragile values of a vulnerable 
citizenry from the overbearing concern for efficiency and efficacy that may 
characterize praiseworthy government officials no less, and perhaps more, than 
mediocre ones. (Stanley v. Illinois, 405 U. S. 645,656 (1972) 
 

By denying Ms. Glustrom’s right to participate in Docket 11A-510E,  Decision C11-0987 

unfairly denies Ms. Glustrom of her due process rights to be heard, to examine and to 

cross-examine witnesses and to seek judicial review.  

The opportunity to provide written comments (See Decision C11-0987, ¶ 22, page 

10) emphatically does not provide an adequate substitute for the exercise of her full due 

process rights, including the right to judicial review. Under C.R.S. §40-6-115 (1) only 

parties to PUC proceedings may seek judicial review of the outcome. Unless Ms. 

Glustrom is allowed to become a party to a proceeding with full rights to examine and 

cross-examine witnesses and to seek judicial review, her due process rights have been 

violated. 

VI. DECISION C11-0987 VIOLATES COLORADO STATUTES 

 Decision C11-0987 attempts to assert discretion to the PUC that is in opposition 

to the plain meaning of the Colorado Revised Statutes, as explained below.  

 A. Decision C11-0987 violates C.R.S. § 40-6-109(1)  

 
The right of persons who are “interested in or will be affected by” a Commission decision 

to participate in PUC proceedings is provided for by C.R.S. § 40-6-109 (1) which is 

reproduced below with the key phrase rendered in italics: 

At the time fixed for any hearing before the commission, any commissioner, or an 
administrative law judge, or, at the time to which the same may have been 
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continued, the applicant, petitioner, complainant, the person, firm, or corporation 
complained of, and such persons, firms, or corporations as the commission may 
allow to intervene and such persons, firms, or corporations as will be interested 

in or affected by any order that may be made by the commission in such 

proceeding and who shall have become parties to the proceeding shall be entitled 

to be heard, examine and cross-examine witnesses, and introduce evidence. 

[C.R.S. 40-6-109 (1) Italics and underlining added] 
  

Colorado law as expressed in C.R.S. §40-6-109 (1) clearly allows for persons that are 

“interested in or affected by” Commission decisions to participate fully in Commission 

dockets.10 

 B. Decision C11-09878 Violates C.R.S. § 40-6.5-104 (2) 

 
C.R.S. §40-6.5-104 (2) is included in the statutory provisions related to the Office 

of Consumer Counsel and clearly states: 

Nothing in this section shall be construed to limit the right of any person, firm, or 
corporation to petition or make complaint to the commission or otherwise 
intervene in proceedings or other matters before the commission. (C.R.S. §40-6.5-
104 (2)) 

 

Again, Colorado Statutes, as provided for in C.R.S. §40-6.5-104 (2), make it clear that 

the presence of the OCC can not be used to limit the right of any person to intervene in 

proceedings before the Commission. 

 

[Rest of page left intentionally blank.] 

 

 

 

                                                 
10  A similar provision for participation in administrative hearings is provided for in the Colorado 
Administrative Procedures Act at C.R.S. § 24-4-105.  
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VII. DECISION C11-0987 ERRONEOUSLY ASSUMES THE OFFICE OF 

CONSUMER COUNSEL CAN PROVIDE ADEQUATE REPRESENTATION TO 

MS. GLUSTROM 

 A. In Recent Dockets at the Colorado PUC, the Major Positions of the Office 

of Consumer Counsel Have Essentially Never Been Aligned with Those of Ms. 

Glustrom  

 

The table below summarizes the positions taken by Ms. Glustrom and the Office 

of Consumer Counsel for several recent dockets at the Colorado PUC and clearly shows 

that key OCC positions are typically not aligned with those of Ms. Glustrom and are very 

often adverse.  

Comparison of the Positions of Ms. Glustrom with those of the Office of Consumer 

Counsel in Recent Dockets at the Colorado PUC 

 

Examples of 

Dockets that 

Ms. Glustrom 

Has 

Intervened In  

Title of Docket  Key Positions of 

Ms. Glustrom 

Key Positions of 

the Office of 

Consumer 

Counsel 
11

 

OCC 

Position 

Aligned 

with the 

Position of 

Ms. 

Glustrom?  

Docket 
08S-520E 

Xcel 2009 Rate 
Increase 

Ms. Glustrom 
opposed the 
Settlement 
Agreement and 
challenged the 
prudence of the new 
Unit 3 coal plant in 
Pueblo 

OCC supported the 
Settlement 
Agreement and did 
not challenge the 
prudence of the 
new Unit 3 coal 
plant in Pueblo 

No 

Docket 
09AL-299E 

Xcel 2010 Rate 
Increase 

Ms. Glustrom 
challenged the 
prudence of the new 
Unit 3 coal plant in 

The OCC did not 
challenge the new 
Unit 3 coal plant 
and instead 

No 

                                                 
11 When possible, the positions of Ms. Glustrom and the Office of Consumer Counsel are taken from their 
respective Statements of Position in the docket. In some cases, the positions are those taken in filed 
testimony. 
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Pueblo—the largest 
single driver of this 
rate increase. 

advocated for 
inclusion of the 
plant in rate base 
even though it was 
not on line at the 
time of the final 
decision in the 
09AL-299E docket 

Docket  
09A-772E 

Xcel 2010 
Renewable 
Energy 
Compliance 
Plan and 
Windsource 

Ms. Glustrom 
argued strongly for 
the recalculation of 
the Windsource 
premium 

The OCC made no 
mention of the 
Windsource 
premium 

No 

Docket  
10A-124E 

Smart Grid 
Certificate of 
Public 
Convenience 
and Necessity 

Ms. Glustrom 
argued against 
granting a 
Certificate of Public 
Convenience and 
Necessity (“CPCN”) 
to Xcel’s “Smart 
Grid City” project 
and for refunding all 
but about $4.6 
million to 
ratepayers.  

The OCC supported 
the granting of a 
CPCN to Xcel’s 
Smart Grid City 
project and argued 
that Xcel should be 
granted cost 
recovery for about 
$29.6 million in 
expenditures, or 
about 6 times as 
much as Ms. 
Glustrom was 
arguing for.  

 No 

Docket 
10M-245E 

“Clean Air 
Clean Jobs” 
(Coal Plant 
Retirements) 

Ms. Glustrom took 
the following key 
positions: 
 
1) Do not continue 
to burn coal at the 
Cherokee 4 Unit 
(opposed Scenario 
5B) 
 
2) Opposed the 
addition of pollution 
controls at the 
Pawnee coal plant 
until an adequate 
analysis of long term 
coal supplies had 
been completed 

The OCC took the 
following positions: 
 
 
1) Keep burning 
coal at the 
Cherokee coal plant 
(supported 
Scenario5B) 
 
2) Did not oppose 
the addition of 
pollution controls 
to the Pawnee coal 
plant 
 
 
 

No 
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3) Called for using 
more realistic coal 
cost escalation 
percentages. Xcel 
was using a coal 
cost escalator of less 
than 2% per year 
while Xcel’s actual 
coal costs have been 
going up about 10% 
per year for the last 
5 years. 

3) Did not discuss 
the discrepancy 
between Xcel’s 
coal cost escalation 
used in modeling 
and the actual coal 
cost escalation that 
Xcel has 
experienced in 
recent years. 

Docket 
10A-377E 

Xcel 
Amendment to 
the 2007 
Resource Plan 

Ms.Glustrom argued 
strongly for moving 
forward with 
“Section 123” 
resources (so named 
because of their 
origination in C.R.S. 
§40-2-123 (1)) since 
it has been almost a 
decade since the 
Colorado 
Legislature enacted 
C.R.S. § 40-2-123 
(1) calling on the 
PUC to give  “the 
fullest possible 
consideration” to 
new clean energy 
and energy efficient 
resources due to the 
environmental and 
economic benefits 
they can bring. 
 
In this case, the 
Section 123 resource 
being discussed was 
a new 125 MW 
concentrating solar 
power (”CSP”) 
facility with thermal 
storage in the San 
Luis Valley. Even 
without the new 

The OCC did not 
support moving 
forward with 
Section 123 
resources or the 
need to reconsider 
changes in fossil 
fuel prices. 

No 
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transmission line 
there was adequate 
transmission 
capacity for a new 
125 MW CSP 
facility. 
 
Ms. Glustrom also 
argued for a 
reconsideration of 
fossil fuel prices.  

Docket 
11A-325E 

Pawnee 
Emission 
Control Project 
 

Ms. Glustrom 
questioned the 
wisdom of doubling 
the value of the 
Pawnee coal plant 
by adding expensive 
pollution controls 
and attempting to 
keep it on line until 
2041 given coal 
supply constraints, 
coal costs and 
changing 
circumstances that 
are making 
renewable 
technologies 
increasingly cost 
competitive and 
increasing the 
likelihood that the 
Pawnee coal plant 
will become a 
stranded asset before 
its scheduled  2041 
retirement date. 

The OCC did not 
file testimony. 

No 

 

From the table above, it can be seen that in recent years there has been little or no 

overlap between the positions taken by the Office of Consumer Counsel and Ms. 

Glustrom in a wide variety of proceedings. This pattern has gone on for years. Indeed, 
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Ms. Glustrom cannot think of a single docket where the major positions of the Office of 

Consumer Counsel largely matched her own.  

As noted in Decision C11-0987, “The presumption of adequate representation can 

be overcome if….(2) the OCC has or represents some interest adverse to the 

consumer;…” (Decision C11-0987, ¶17, page 9).  

Clearly, the OCC has taken numerous positions that have been adverse to Ms. 

Glustrom’s interests and there should be no presumption (what’s less a conclusion) that 

the OCC can adequately represent Ms. Glustrom.  

 B. The Position of the Office of Consumer Counsel in the Present 11A-510E 

Docket Was Not Close to Ms. Glustrom’s Likely Position 

 

 In the current 11A-510E docket, Ms. Glustrom was unable to participate in the 

discovery process due to Interim Order R11-0848-I denying her Petition to Intervene, so 

she is not sure precisely what positions she would take, but it is extremely likely that she 

would have recommended that much higher percentages of Hybrid REC trading margins 

would go to ratepayers than suggested by Xcel or the Office of Consumer Counsel.  

The Office of Consumer Counsel recommended that Xcel be granted 25-35% of 

hybrid REC trading margins. This is much higher than Ms. Glustrom would likely have 

recommended. It is her belief that she would have recommended under 10% of hybrid 

REC trading margins be retained by Xcel given that ratepayers paid for the generation of 

the RECs that are presently adding the vast majority of the value to the transaction.12 

                                                 
12 For the fact that the RECs are responsible for the vast majority of the value of the hybrid REC margin, 
see the Answer Testimony of Trinchera Ranch witness Michael McFadden. 
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C. No Other Party Can Represent Ms. Glustrom Due to Her Unique Knowledge and 

Experience 

 

 

No other party that participates in Colorado PUC dockets has ever come even 

close to representing Ms. Glustrom’s interests. In part this results because no other party 

possesses Ms. Glustrom’s unique knowledge that includes the following areas.  

1) Climate change 

2) Other environmental impacts of fossil fuels  

3) Coal supplies and costs 

4) Xcel’s system13  

While Ms. Glustrom understands that the Commissioners would often rather not hear the 

facts on the issues listed above because they are “inconvenient,” attempting to exclude a 

party because her knowledge is extensive and “inconvenient” is arbitrary and capricious 

and violates that party’s constitutional and statutory rights.  

 

VIII. DECISION C11-0987 DOES NOT PROVIDE AN ADEQUATE 

EXPLANATION FOR CHANGING LONG STANDING PRACTICE AT THE 

PUBLIC UTILITIES COMMISSION 

 Ms. Glustrom has intervened in the following dockets at the Colorado PUC and 

decision C11-0987 denying her participation in this 11A-510E docket represents a very 

significant departure from the previous practice of the Commission. 

 

                                                 
13 It could be argued that the Office of Consumer Counsel and the Public Utilities Commission Staff know 
more about the Xcel’s system, but that knowledge is not combined with the information on the other areas 
and certainly no other party has Ms.Glustrom’s knowledge of coal costs and supply issues. 
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Colorado PUC Dockets in Which Ms. Glustrom 

Has Been Granted Intervention and Participated Fully 

  

05A-072E Comanche-Daniels Park Transmission 

07A-107E/07A-196E 2013 Contingency Plan/Tri-State Gas Contracts  
07A-421E Pawnee Smoky Hill Transmission  
07A-521E Interruptible Service Option Credit  
07A-447E Xcel 2007 Resource Plan   
07A-469E Fort St. Vrain Turbines 
08S-520E Xcel 2009 Rate Increase  
09AL-299E Xcel 2010 Rate Increase 
09A-772E Xcel 2010 Renewable Energy Plan and Windsource  
10A-124E Xcel Smart Grid CPCN 
10A-377E Xcel Amendment to 2007 Resource Plan 
11A-135E Xcel Solar Rebate Program Restart 
11A-325E Xcel Pawnee Emissions Control Plan  
11A-418E Xcel 2012 Renewable Energy Standard Compliance Plan 
 

It is well established that an agency that deviates from previous precedent needs 

to provide an reasoned explanation of the reason for the deviation. 

In particular, an agency acts arbitrarily and capriciously when it abruptly departs 
from a position it previously held without satisfactorily explaining its reason for 
doing so. “Indeed when an agency departs from established precedent without a 
reasoned explanation, its decision will be vacated as arbitrary and capricious.” 
(Wisconsin Valley Improvement v Federal Energy Regulatory Commission 236 F. 
3d 738, 748 Citations omitted.)  

 

Merely appealing to a desire for a “more streamlined and efficient Commission 

proceedings” as Decision C11-0987 does in ¶ 21 on page 10, is hardly an adequate 

explanation for the extreme deviation from previous PUC precedent with respect to 

intervention.  

As explained previously, calls by government officials for a more efficient system 

that violate due process rights have been repeatedly rejected by both federal and state 

Supreme Courts since the Constitution recognizes that due process is a higher value than 

speed and efficiency.  
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Authoritarian governments make decisions with speed and efficiency. Our 

country is founded on a very different set of values and thousands of Americans have 

given their lives to create and defend a system of laws that will “protect the fragile values 

of a vulnerable citizenry from the overbearing concern for efficiency and efficacy that 

may characterize [otherwise] praiseworthy government officials….”14 

IX. DECISION C11-0987 IS ARBITRARY AND CAPRICIOUS AND SHOULD BE 

RECONSIDERED  

 For all the reasons stated herein, Decision C11-0987 violates Ms. Glustrom’s 

constitutional and statutory rights and is arbitrary and capricious and should be 

reconsidered.  

WHEREFORE, for all the reasons stated herein, Ms. Glustrom respectfully 

requests that Decision C11-0987 be reconsidered and that Ms. Glustrom be allowed to 

intervene in this proceeding.  

 

                                      Respectfully submitted this 4th day of October 2011, 

 

   __/s/ Leslie Glustrom___________________________ 

   Leslie Glustrom 
   4492 Burr Place 
   Boulder, CO 80303 
   lglustrom@gmail.com    303-245-8637 

 

                                                 
14 Quote from Stanley v. Illinois, 405 U. S. 645,656 (1972) Bracketed language added for clarity. 
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