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Leslie W. Glustrom (“Glustrom”), hereby submits her Opening Brief in support 

of her appeal pursuant to C.R.S §40-6-115 of a decision by the Denver County 

District Court (“District Court”) dated April 25, 2011 denying the relief requested 

by Glustrom. 

Statement of Issues 

I. Whether the Colorado Public Utilities Commission (“PUC”) and the 

District Court committed reversible error by striking Glustrom‟s 

Answer Testimony regarding changed circumstances submitted 

pursuant to PUC Rule 3613(d) ((4 CCR 723-3, Rule 3613 

(2009))(“Rule 3613(d)”).1 

 

1. Whether the PUC and the District Court erred by misapplying Rule 

3613(d) to Glustrom‟s prepared testimony. 

 

2. Whether the PUC and the District Court erred by predisposing of 

Glustrom‟s prepared testimony as a collateral attack on prior PUC 

orders without addressing the right to present the prepared 

testimony under Rule 3613(d.) 

 

                                                
1
  Rule 3613(d) set out in Attachment A.  Rule 3613 has recently been revised.  

Notably, no revision was proposed nor made to Rule 3613(d). 
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3. Whether the District Court erred by applying an “interpretation” of 

Rule 3613(d) that was announced by the PUC after the close of the 

rate case on appeal. 

 

4. Whether the PUC erred by not conducting a rulemaking 

proceeding with regard to its subsequent “interpretation” of Rule 

3613(d). 

 

II. Whether the PUC and the District Court erred by not following the 

statutory and regulatory requirement to conduct a depreciation study 

prior to setting the depreciation rate for Comanche 3.   

 

III. Whether the PUC and the District Court erred by requiring rate payers 

to be charged for Comanche 3 prior to its being in-service without a 

lawful mechanism to refund PSCo‟s rate payers in the event that 

Comanche 3 did not come on-line in November, 2009 when, in fact, it 

did not come on-line until June, 2010. 

 

Statement of the case 

 This electric utility rate case involves the  proper application and 

interpretation of (i) Rule 3613(d) in a cost recovery proceeding, (ii) the PUC‟s 

rules for setting depreciation rates, and (iii) the placing of a non-operational power 

facility in the rate base of Public Service Company of Colorado (“PSCo”). 

 Rule 3613 was adopted by the PUC as part of a formal rule making process 

in 2002 and addresses PUC review and approval of the Least-Cost Planning Rules 



3 

(“LCP”)2 as part of a utility‟s Integrated Resource Plan (“IRP”).  The LCP was 

intended to provide a more flexible and streamlined process for obtaining resources 

and to ensure competitive prices for a utility‟s future electric resources.  Under 

Rule 3613, the PUC would approve, disapprove, or require the utility to modify its 

least-cost plan.  However, the PUC would not approve specific resources.  

Decision No. C02-793 (Attachment C) 

 Rule 3613(d) specifically creates a presumption that a utility‟s actions 

consistent with its approved plan are prudent in proceedings (i) in which the utility 

requests cost recovery for new resources and (ii) in which the utility requests a 

Certificate of Public Convenience and Necessity (“CPCN”) for construction of 

such resources.  Id., at ¶ 13. 

 In the rehearing of Decision No. C02-793, the PUC considered PSCo‟s 

request to modify the effect of Rule 3613(d)(1), suggesting that any challenge to a 

LCP be set forth in a complaint proceeding rather than a rate proceeding.  

Rejecting PSCo‟s suggestion, the PUC emphasized that the policy behind the Rule 

is to encourage a utility to “continue to manage its resource acquisition process 

                                                
2
  A list of acronyms is attached hereto as “Attachment B.” 
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even after its plan is approved” and to avoid unnecessary delays in the process.  

Decision No. CO2-991; at ¶3.z.  (Attachment D). 

 In 2004, PSCo obtained approval of its LCP as well as approval to construct 

a 750 MW coal-fired, base load plant known as “Comanche 3,” near Pueblo.  

Decision No. CO5-0049 (Attachment E). 

 The PUC‟s rules require that, as a prerequisite to establishing depreciation 

for an asset, an independent depreciation study be performed which assesses both 

the physical life and functional life of an asset. 

 Also, the Public Utility Law (C.R.S §40-1-101, et seq.) (“PUL”) requires 

that rates be “just and reasonable.”  In order to establish just and reasonable rates, 

the PUC aligns a utility‟s costs and revenues.   

 This appeal arises out of a subsequent general rate case proceeding, PUC 

Docket No. 08S-520 (“2009 Rate Proceeding”) filed by PSCo on November 14, 

2008.  (R.000001)3  Glustrom seeks judicial review of PUC Decision Nos. C09-

0595 (R.001282), C09-0787 (R.001510), and C09-0921 (R.001510) and the 

District Court's “Order Re: Petition for Judicial Review” in Case No. 09CV8968 

                                                
3
  References to the electronic record are identified by an “R”; references to the 

District Court's “Order Re: Petition for Judicial Review” in Case No. 

09CV8968, Attachment E, are identified by a “D.Ct.” 
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(Attachment F).  Attachment G outlines the milestones in the 2009 Rate 

Proceeding and identifies other related PUC proceedings.   

 

 

2009 Rate Proceeding 

 In the 2009 Rate Proceeding, PSCo sought a rate increase of $174,719,832, 

largely attributable to the operating and maintenance expense and capital costs 

(approximately $1.3 billion) for Comanche 3 which is a 750 million watts-per-hour 

(“MW”) coal-fired power plant, 500MW of which is owned by PSCo and the 

remainder by two other utilities.  PSCo began construction of Comanche 3 in 2005.  

It went on-line in June 2010, about ten months after the conclusion of 2009 Rate 

Proceeding.   

 Glustrom was granted the right to intervene in the 2009 Rate Proceeding by 

the Administrative Law Judge (“ALJ”) assigned that proceeding.  (R.000301)  In 

accordance with the procedural schedule, on February 13, 2009, Petitioner 

submitted her Answer Testimony.  (R.009765)   

 Relying on Rule 3613(d)(I)(B), in her Answer Testimony Glustrom sought 

to introduce evidence that “due to changed circumstances timely known to the 

utility or that should have been known to a prudent person,” PSCo‟s placing 
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Comanche 3 into service was no longer proper under its LCP.  The “changed 

circumstances” in Glustrom‟s Answer Testimony related to a broad range of 

issues, and virtually all of Glustrom‟s supporting documentation was published 

subsequent to the commencement of Comanche 3.  (The supporting documentation 

is found at R.009783-009791.)  Among other things, Glustrom sought to introduce 

evidence that bringing Comanche 3 on-line would create excess capacity, 

constituting a changed circumstance that would render operation of the plant 

improper under Rule 3613(d).  Glustrom argued that, for a variety of reason, 

circumstances have changed so that including costs associated with Comanche 3 

was no longer proper.   

 On March 2, 2009 PSCo filed a "Motion to Strike" substantially all of 

Petitioner's Answer Testimony primarily on the basis that it was not within the 

scope of 2009 Rate Proceeding.  (R.000618)  The ALJ granted PSCo‟s motion on 

the grounds that Rule 3613(d) is a part of the PUC‟s “resource planning process” 

and, hence, outside of the scope of 2009 Rate Proceeding (R.000694, at ¶11) and 

that Glustrom‟s arguments constituted a collateral attack on prior PUC orders.  

(R.000695, Id., at ¶12)  Glustrom filed two further motions requesting 

modifications to Decision No. R09-0293-I (R., 000708, R.000810), both of which 

were denied by the ALJ.  (R.000782, R.000990) 
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 On April 22, 2009, prior to the commencement of the scheduled hearing, 

PSCo submitted a “black box” “Settlement Agreement” (R.000902) under which 

the participating parties agreed on “a just and reasonable increase in [PSCo‟s] base 

rate revenue,” but not on most of the “rate case principles” (R.000908) such as an 

authorized rate of return.  (R.000911)  The parties to the Settlement Agreement 

agreed that 2/13 of the costs of Comanche 3 would be in the PSCo rates, based on 

a November 1, 2009 start-up date, and agreed to allow PSCo to depreciate 

Comanche over a 60-year period. 

 Since the “Settlement Agreement” was opposed by most of the parties, the 

PUC commenced a hearing on the Settlement Agreement.   

 At the conclusion of the hearing, Glustrom submitted a “Statement of 

Position” (R.001147) in which, along with her argument that she was deprived of 

her Rule 3613(d) right to present evidence of changed circumstances, Glustrom 

argued that the 60-year depreciation for Comanche 3 did not fully consider 

economic and environmental exigencies that might shorten the useful life of 

Comanche 3 and that the PUC should not include the capital and operating and 

maintenance expenses for Comanche 3 in PSCo‟s rates before it became 

operational. 



8 

 On June 9, 2009, in Decision No. C09-0595 (R.001282), the PUC upheld the 

motion to strike, asserting that it was a collateral attack on prior PUC orders.  

(R.001516, ¶20, p.7)  The PUC rejected Glustrom‟s depreciation argument on the 

basis that the 60-year life was a part of the “Settlement Agreement.”  (R.001300, 

¶70)  With regard to the “used and useful” argument, the PUC recognized that it 

did not consider what would happen if Comanche 3 was not operational by 

November 1, 2009.  However, the PUC stated that if that happened, they would 

take it up the issue of adjusting the rates at a later time.  (R.001305-001306, ¶90)   

 Glustrom then filed a “Request for Rehearing, Reargument, and 

Reconsideration” (“RRR”) (R.001409) which was similarly rejected by the PUC.  

(R.001538)  Glustrom filed a pleading seeking to overturn Decision No. C09-0787 

(R.001538).  On August 20, 2009 the PUC issued Decision No. C09-0921 

(R.001566) denying Petitioner's request.  Glustrom commenced an appeal in the 

Denver District Court on August 22, 2009.   

  

Disposition of Case 

 Rule 3613(d):  The District Court found that Glustrom “attempted to 

collaterally attack a final decision in violation of C.R.S. §40-6-112(2).”  (DCt. ¶30, 

p.)  Adopting a PUC interpretation of Rule 3613(d)(1)(B) set out in a subsequent 
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PSCo rate case, the District Court concluded that Glustrom‟s Rule 3613(d)(1)(B) 

claim was untimely.  (D.Ct. ¶31,p. )  Finally, the District Court held that the 

testimony was properly excluded.  (D.Ct. ¶25, p.6) 

 Depreciation:  The District Court held that the record contained sufficient 

evidence to support the PUC‟s ruling that a sixty-year depreciation was proper.  

(D.Ct. ¶36, p.8) 

 “Used and Useful”:  The District Court found that including 2/13 of the cost 

of Comanche 3 in the rates was just and reasonable.  (D.Ct. ¶41, p.9) 

   

Summary of Argument 

Rule 3613(d) 

 In ruling that Glustrom‟s had no right to present testimony under Rule 

3613(d), the District Court violated a fundamental principle of statutory/regulatory 

interpretation:  Rather than reading Rule 3613(d) as a whole, it omitted subsection 

(I) of rule 3613(d) which states that a Rule 3613(d) challenge to a utility‟s 

approved resource plan is to be brought in a proceeding in which the utility is 

seeking to recover the cost of that resource.  Since the 2009 Rate Proceeding was 

initiated by PSCo to recover costs associate with Comanche 3, Rule 3613(d) gave 

Glustrom the right to present evidence that in the more than four years since the 
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PUC approved PSCo‟s LCP that included the construction of Comanche 3, 

circumstances had changed sufficiently to make PSCo‟s completion of Comanche 

3 no longer proper.  Having ignored that critical portion of Rule 3613(d), the 

District Court concluded that the Glustrom testimony was outside of the scope of 

the 2009 Rate Proceeding.  

 The District Court did not find that Rule 3613(d) was in any way unclear or 

ambiguous.  It based its decision on a retrospective PUC statement regarding Rule 

3613(d) made six months after the conclusion of the 2009 Rate Proceeding.  While 

characterizing its statement as an “interpretation,” the PUC deviated so 

significantly from the text of Rule 3613(d) that it was, in fact, a revision to Rule 

3613.  Had the District Court made a redlined version of the PUC‟s “interpretation, 

it would have looked like this (with the bold words added by the PUC): 

In a proceeding concerning the utility's request to recover the 

investments or expenses Before the investment was 

undertaken associated with new resources, to support a 

Commission decision to disallow investments or expenses 

associated with new resources on the grounds that the utility‟s 

actions were not consistent with a Commission approved plan, 

an intervenor may must present significant evidence that, due 

to changed of a change in circumstances as well as compelling 

evidence supporting an argument that to support an 

argument that the timely known to the utility knew or that 

should have been known about that change in circumstances 

to a prudent person, the utility's actions were not proper. 
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 The PUC‟s modification of Rule 3613(d) (i) changed when an intervenor 

could invoke Rule 3613(d) from a “proceeding to recover the cost of the resource” 

to “before an investment was undertaken,” (ii) changed the evidentiary standard to 

“significant” evidence, and (iii) changed the “knowledge” standard from that of a 

“prudent person” to requiring an intervenor to establish through “compelling” 

evidence that the utility was aware, or should have been aware, of a change in 

circumstances.  Notably, the modifications that the PUC made would be applicable 

to any intervenor, including state instrumentalities.  

 The PUC‟s modification was not procedural; rather, it altogether deprived 

Glustrom of her due process right to present evidence in the 2009 Rate Proceeding. 

 Because the District Court failed to read Rule 3613(d) as a whole, it 

concluded that Glustrom was attempting to “collaterally attack” the Comanche 3 

CPCN4 rather than demonstrating that the LCP was no longer proper, as 

contemplated by Rule 3613(d)(I).   

 Having determined that Glustrom was collaterally attacking the Comanche 3 

CPCN, the District Court found that the Glustrom Testimony was inadmissible.  

                                                
4
  In contrast to Rule 3613(d)(I), Rule 3613(d)(II) addresses the right of a party to 

challenge the issuance of a CPCN based on an approved plan. 
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However, the District Court‟s finding is to be considered in the context of its denial 

of Glustrom‟s right to present testimony under Rule 3613(d).  

 

Depreciation 

In ruling that the record contained sufficient evidence to support the finding that a 

60-year depreciation for Comanche 3 was just and reasonable, the District Court 

ignored the PUC‟s failure to conduct a mandated depreciation study.  Thus, while 

the testimony relied upon may have been relevant to the depreciation issue, it was 

not material because it failed to address the depreciation study required under the 

PUC rules.   

 A depreciation study is not a perfunctory regulatory ritual.  Rather, it is an 

independent study that considers both the physical life and functional life of the 

asset, i.e., factors such as supply (PSCo has only a 50-year supply of water for 

Comanche 3), environmental regulations, and competitive cost of the power 

produced. 

 Rather than basing its findings on a depreciation study, the PUC supported 

its finding regarding the 60-year life of Comanche 3 accepting what was agreed to 

in the settlement.  (R.001300, ¶70)  
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 This failure is linked to Glustrom‟s argument with regard to the Rule 

3613(d) argument:  Were an independent depreciation study conducted, it may 

have disclosed that circumstances had changed and that the predicates upon which 

the PUC based the 2004 LCP had changed. 

 

Non-Operating Asset. 

 In ruling that the record contained sufficient evidence to support the finding 

that Comanche 3 would be in service by November 1, 2009 was just and 

reasonable, the District Court failed to consider that the PUC erred by not 

providing a mechanism for rate adjustment in the event that Comanche 3 was not 

on-line by November 1, 2009.  Rather, the PUC‟s suggestion that it might do 

something in a later proceeding is contrary to the “filed rate doctrine” proscribing 

retroactive rate-making.  ( R.001305-001306, ¶90 at p.24-25..)   

 Again, this is not a question of evidence.  The issue is whether the PUC 

failed to ensure that revenues matched costs in order that ratepayers are not 

subjected to unreasonable rates.  The “end result” standard upon which the District 

Court relied ignored the fundamental relationship of costs and revenues.  

Moreover, the District Court‟s  reliance on the unsupported suggestion that 

allowing only 2/13th of the cost of Comanche 3 in the rate base was a “major 
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concession” is belied by the facts:  PSCo removed $9.8 million not the from the 

rates but from the $6.3 billion rate base.  In return, $13.2 million would be added 

to the rate base after 2009.  (R.001446-001450 as corrected at R.001506. 
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Argument 

1. The District Court erroneously ignored the plain meaning of Rule 

3613(d) when it struck Glustrom’s testimony. 

 

Standard of Review 

 Under C.R.S. §40-6-115(3) the Court is directed to “decide all relevant 

questions of law and interpret all relevant constitutional and statutory provisions” 

and to determine “whether the decision of the commission is just and reasonable 

and whether its conclusions are in accordance with the evidence.”  “Because the 

statutory standards in section 40-6-115(3) are somewhat general, [a Court may] 

look to the State Administrative Procedure Act for more specific guidelines 

relative to the standards for judicial review.”  Ace West Trucking, Inc. v. PUC, 788 

P.2d 755, 760 (Colo.1990)   

 This court has emphasized that the PUC operates within a framework of 

regulation and applicable federal and state legislation, while ensuring that rates are 

just and reasonable.  PSCo v. PUC 26 P.2d 1198, 1204 (Colo.2001) 

The Commission exists to protect consumers …  

 

[T]he Commission's essential function is to ensure that all rate 

charges are fair and reasonable to ratepayers and the utility.  

§40-3-101.  … 
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Courts defer to the Commission's interpretations of its own 

decisions and regulations, but set aside decisions that are 

"clearly erroneous, arbitrary, in excess of the [Commission's] 

authority, or not in accordance with the law."  Further, courts 

presume that the Commission's decisions are reasonable and 

valid.  The challenger of a Commission decision has the burden 

of proving its unlawfulness.  

 

Judicial review in this court focuses on three issues: (1) 

"whether the Commission has regularly pursued its authority"; 

(2) "whether its decision is just and reasonable"; and (3) 

"whether its decision is supported by substantial evidence in the 

record viewed as a whole" and in a light most favorable to the 

Commission.  In considering whether the Commission has 

regularly pursued its authority, we recognize that the 

Commission "has broadly based authority to do whatever it 

deems necessary to accomplish the legislative functions 

delegated to it."  To decide whether the Commission's actions 

are just and reasonable, we defer to the Commission's extensive 

expertise, and realize that the commissioners are in a much 

better position than courts to assess ratemaking decisions in 

light of the public interest.  

 

The Commission's ratemaking decisions must be supported by 

substantial evidence in the record.  The court decides as a 

matter of law whether substantial evidence exists.  We have 

defined substantial evidence as more than a scintilla, and it 

must do more than create a suspicion of the existence of the fact 

to be established.  It means such relevant evidence as a 

reasonable person's mind might accept as adequate to support a 

conclusion . . . it must be enough to justify, if the trial were to a 

jury, a refusal to direct a verdict when the conclusion sought to 

be drawn from it is one of fact for the jury.  (Id. at 1204-5, 

internal citations omitted.) 

 

 A review of the District Court‟s interpretation and application of Rule 

3613(d) is a question of law subject to de novo review by a reviewing court.  
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O.C.C v. P.U.C., 42 P.3d 23 (Colo.2002) “In construing an administrative rule, 

[the court applies] those basic rules of interpretation which pertain to the 

construction of a statute.”  Regular Route Common Carrier Conference v. P.U.C., 

761 P.2d 737, 745 (Colo.1988).  If the interpretation of a regulation by the PUC is 

plainly erroneous or inconsistent with the language of the regulations, then the 

general principle of deference to the agency is not applicable and the PUC has 

abused its discretion.  Trans Shuttle, Inc. v. P.U.C., (Colo.2002)  

 

a. The District Court should have applied the plain language of 

Rule 3613(d) and not applied a retrospective reformulation of 

Rule 3613(d). 

 

The District Court did not find that Rule 3613(d) was in any way unclear or 

ambiguous.  Accordingly, it should not have relied on the PUC‟s after-the-fact 

reformulation of Rule 3613(d) which, as noted previously, was a substantial 

deviation from the plain language of Rule 3613(d). 

In order to determine whether or not the District Court properly applied Rule 

3613(d), the Court looks to the plain and clear meaning of the words used in Rule 

3613(d).  If the regulation is clear, it is applied as written.  Denver Post v Ritter, 

255 P.3d 1083, 1089 (Colo.2011)   If Rule 3613(d) contains any ambiguity, the 
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court may seek guidance from other sources such as the regulatory history of Rule 

3613(d).  (Id.) 

A “construction which leads to an absurd result will not be followed.”  

McClellan v. Meyer, 900 P.2d 24, (Colo.1995); Ritter, supra.   Yet, the District 

Court‟s ruling on Rule 3613(d) would do precisely that by requiring a Rule 

3613(d) challenge to be made before the CPCN was issued and before 

expenditures were made.  Not only is this contrary to the clear language of the 

Rule, but neither the PUC nor the District Court considered how a party could 

challenge the prudence of an expenditure before that expenditure was either 

authorized by the PUC or made by the utility.   

Additionally, the district Court failed to make “an independent analysis of 

the record” to determine whether the PUC was acting in a rulemaking capacity 

when the PUC reformulated Rule 3613(d).  City of Aurora v. P.U.C., 785 P.2d 

1280, 1287 (Colo.1990). Had the District Court done so, it would have concluded 

that “the PUC‟s decision is nothing less than an „agency statement of general 

applicability and future effect implementing [and] declaring policy.‟”  Home 

Builders Association v. P.U.C. 720 P.2d 552,562 (Colo.1986), citing C.R.S. §42-4-

102(15). As such, the reformulation of rule 3613(d) should have been PUC made 
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pursuant to a rulemaking proceeding under C.R.S. §40-4-105 rather than in an 

adjudicatory proceeding.  Id.  

The District Court also erred in applying the PUC‟s reformulation of Rule 

3613(d) retrospectively.  This Court has long held that statutes and regulations, in 

the absence of specific language, are applied prospectively.  Bonfils v. P.U.C., 189 

P.2d 7745 (Colo.1920). This is especially true where retrospective rulemaking 

“takes away or impairs vested rights acquired under existing [rules], or creates new 

obligations, [or] imposes a new duty in respect to transactions or considerations 

already past.”  Colo. Energy Advocacy Off. v. P.U.C. 704 P.2d 298,304 

(Colo.1985). 

However, this is what happened in this situation.  Rather than applying the 

plain and unambiguous language of Rule 3613(d), the District Court 

retrospectively applied the PUC‟s errant reformulation of the Rule.  Since the 

reformulation of Rule 3613(d) deprived Glustrom of her right to present her 

testimony, this “took away her vested rights” and “created new obligations” and, as 

a consequence, was an invalid application of Rule 2613(d).  

b. The District Court deprived Glustrom of her statutory and 

constitutional due process rights. 
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 The PUL permits an intervenor the right “to be heard … and introduce 

evidence.”  C.R.S §40-6-109(1)   As this court has stated: 

"The legislature is not permitted, under the pretense of regulating 

evidence, to establish rules of evidence which prevent a party from 

exhibiting his rights or deny him the opportunity of a fair trial by 

virtually excluding evidence in his behalf; to do so would 

substantially deprive him of due process of law."  P.U.C. v. Donahue, 

335 P.2d 285; (Colo.1959), citing 20 Am.Jur. 38, §8.   

 

While, as the District Court noted, a party is not entitled to introduce any 

evidence on any matter, that is irrelevant.  Because of the District Court‟s 

erroneous application of Rule 3613(d), Glustrom was deprived of her statutory 

rights under the PUL.   

In addition to her statutory rights, the District Court denied Glustrom her 

constitutionally guaranteed due process rights set out Section 25 of Article II of the 

Colorado State Constitution:  “No person shall be deprived of life, liberty or 

property, without due process of law.” 

The specific “property right” of Glustrom is the right to just and reasonable 

electricity rates.  Because Glustrom, as a PSCo ratepayer, is “affected by” the rate 

increase sought by PSCo, she was entitled to intervene in the 2009 Rate 

Proceeding, which, in turn, entitled her the rights set forth in § C.R.S. 40-6-109(1).  

Denying Glustrom the opportunity “to be heard … and introduce evidence,” the 

District Court denied Glustrom her due process rights.  As this court has stated:   
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If private rights may be stripped from the citizen … by 

commissioners, … then „due process‟ is dead in Colorado.  La 

Plata River and Cherry Creek Ditch Company v. Hinderlide, 25 

P.2d 187, 188 (Colo,1933). 

 

 

c. The District Court erred by striking Glustrom’s testimony 

because it was collaterally attacking the Comanche 3 CPCN. 

 

Contrary to the District Court‟s Ruling, Rule 3613(d)(I)(B) provides a 

method to address the underlying predicate for a utility‟s inclusion of costs in its 

rates based on the utility‟s LCP.  By its very terms, it is not a collateral attack on a 

CPCN. 

When the PUC adopted Rule 3613 in 2002 the PUC was amending its IRP 

Rules which provide the procedures “to determine the need for additional electric 

resources by PUC jurisdictional electric utilities.”  Decision No. C02-793; ¶1a, p4-

5.  The rules provide that when the PUC approved a utility‟s IRP, the utility was 

authorized to implement its plan set out in its IRP.  If the utility choose to do so, it 

could then obtain a CPCN for specific projects.  But even at this point in the 

process, neither Rule 3613(d) nor any other PUC rule provides a finding of 

prudence, but rather only a presumption of prudence.  Nowhere is the utility 
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automatically entitled to recover the costs and expenses for such resources in its 

rate base. 

In PSCo‟s RRR of Decision No. C02-793, they sought to have the PUC 

strike the portion of Rule 3616(d)(I) at issue here.  Decision No. C02-991, at ¶3y, 

p.18-19  Specifically, PSCo wanted an intervenor to file a complaint seeking to 

change the resource plan.  Failure to file the complaint would later preclude an 

intervenor from seeking disallowance, due to changed circumstances, of the 

utility‟s investments and costs, thus avoiding a challenge in a rate proceeding.  Id.    

However, the PUC denied PSCo‟s request, stating:  “We will not confer a 

virtual guarantee that the costs of a utility‟s resource acquisitions will be recovered 

in rates without regard to the prudence of those choices.”  Id., ¶3z, p.19.  Clearly, 

the District Court‟s conclusion that a Rule 3613(d) is a collateral attack on the 

Comanche 3 CPCN is contrary to the expressed intent of Rule 3613(d). 

Moreover, the considerations to be made by the PUC under Rule 3613(d) 

unrelated to a collateral attack since Rule 3613(d) addresses the LCP, not the 

CPCN.  Thus, the District Court‟s focus on the Comanche 3 CPCN proceeding is 

misplaced.  The District Court‟s finding that “the appropriateness and all other 

aspects of Comanche 3 had already been thoroughly discussed in formal hearings 

and decided by the PUC in 2005” and then concluding that Petitioner attempted to 
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collaterally attack the Comanche 3 CPCN in violation of C.R.S. §40-6-112(2)” 

(D.Ct., ¶30, p.7) simply assumes too much.  However, in the context of Rule 

3613(d), the PUC could not have anticipated the 2008 BLM study that 

demonstrates significantly less recoverable coal reserves in the Powder River 

Basin than had been assumed (Glustrom Exhibit 3, R.009908) and other similar 

studies. 

Further, the District Court did not identify anything that Glustrom is 

“collaterally” attacking.  Nowhere does Glustrom suggest that the CPCN should be 

amended, altered, revisited, revoked, or any other action taken with regard to the 

CPCN.  Even a cursory reading of the record and pleadings in this case indicate 

that Glustrom‟s positions are completely divorced from the CPCN. 

d. The District Court erred in finding that the testimony 

Glustrom proffered testimony was not admissible. 

 

The primary purpose of having an administrative hearing is to receive and 

consider all relevant, material, and probative evidence.  The PUL provides that the 

PUC shall not be bound by the technical rules of evidence and that:  “No 

informality in any proceeding or in the manner of taking testimony before the 
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[PUC] shall invalidate any order, decision, rule, or regulation made, approved, or 

confirmed by the commission.  (C.R.S. §40-6-101(4)). 

The PUC‟s Rules further state:  

Specifically, the Commission may receive and consider 

evidence not admissible under the rules of evidence, if the 

evidence possesses reliable probative value commonly accepted 

by reasonable and prudent persons in the conduct of their 

affairs.  (Rule 1504(a), 4 Code of Colorado Regulations 723-1.)  

(Emphasis added.) 

 

 Appellant‟s proffered evidence is supported by governmental publications 

and other highly credible sources which clearly meet the standard of “reliable 

probative value commonly accepted by reasonable and prudent persons in the 

conduct of their affairs.” 

 The District Court‟s finding that the evidence is “highly-technical.”
5
 

However, the district Court did not find that the Glustrom testimony did not have 

“reliable, probative value.”  Particularly in the context of Rule 3613(d), the 

appendices which Glustrom attempted to submit, consisting primarily of 

“[r]ecords, reports, statements, or data compilations … of public offices or 

agencies, setting forth … matters observed pursuant to duty imposed by law as to 

                                                
5
    Glustrom recently co-authored “Full Cost Accounting for the Life Cycle of 

Coal,” Annals of the New York Academy of Sciences, Volume 1219, Issue 1, 

February 2011, Pages: 73–98. 
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which matters there was a duty to report” (CRE 803(8)), are documentation needed 

to support “changed circumstances.”   

 The District Court cites E-470 Public Highway Authority v. The 455 Co. (3 

P.3d 18 (Colo. 2000)) to support the discretion afforded the PUC with regard to its 

evidentiary rulings.  However, in Bly v. Story (241 P.3d 529 (Colo. 2010)), this 

Court has stated:   

A trial court has broad discretion over the admissibility of 

evidence.  [Citing E-470] …    

 

In general, all relevant evidence is admissible, CRE 402, and 

the Colorado Rules of Evidence strongly favor admission of 

material evidence, … CRE 103 and C.R.C.P. 61 allow reversal 

for erroneous exclusion of evidence only if the exclusion 

affected a substantial right of a party.  CRE 103; C.R.C.P. 61; 

…  An error affects a substantial right only if "it can be said 

with fair assurance that the error substantially influenced the 

outcome of the case or impaired the basic fairness of the trial 

itself." …  If an error does not affect a party's substantial right, 

it must be deemed harmless and is not grounds for reversal.  

CRE 103; C.R.C.P. 61.  (Citations omitted; emphasis supplied.) 

 

At 535. 

 

 Because Glustrom was deprived of her right were to present testimony, 

affecting the basic fairness of the PUC‟s proceeding and the decision of the District 

Court, the striking of Glustrom‟s testimony is a reversible error. 
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Conclusion 

 Inasmuch as the District failed to follow the PUL regarding the rights of 

Glustrom to present evidence and deprived Glustrom of her constitutionally 

protected due process rights, under both the PUL and the Colorado Constitution, 

the ruling of the District Court was clearly erroneous and should be set aside.   

 

2. The District Court erred by failing to follow the PUL and the PUC 

rules for establishing the depreciation rates for Comanche 3.  

 

Standard of Review 

 The District Court erred by failing to consider whether PUC followed the 

material requirements of the PUL and its rules in setting the depreciation rate for 

Comanche 3 was.  The District Court‟s finding that the evidence was sufficient to 

support the Comanche 3 depreciation rate failed recognize that it was not based on 

a required depreciation study.  “The question of whether an order is supported by 

adequate findings of fact, however, is a question of law.”  Colo. Mun. League v, 

Mountain States Tel & Tel Co., 759 P.2d 40, 44 (Colo.1988). 

 

 



2 

3. The District Court failed to apply the appropriate standards to the 

findings of the PUC regarding depreciation. 

 

 The PUC improperly applied the governing statutes and its Rules regarding 

depreciation when it permitted, for rate-making purposes, a sixty-year life for 

Comanche 3.   

 C.R.S. §40-4-111 provides that the PUC has the power to establish a system 

of accounts and to prescribe the manner in which the accounts are to be kept.  

PUC Rule 3008(a) (4 CCR 723-3, Rule 3008 (2009)) implements C.R.S. §40-4-

111 and adopts the “Uniform System of Accounts Prescribed for Public Utilities 

and Licensees Subject to the Provisions of the Federal Power Act” set out in 18 

CFR §101 (“USA”).   

 Insofar as depreciation is concerned, C.R.S. §40-4-112 permits the PUC to 

prescribe the rules for depreciation accounts and “determine and by order fix the 

proper and adequate rates of depreciation of the several classes of property of each 

public utility.”  

 The USA requires that “Service lives must be supported by engineering, 

economic, or other depreciation studies.”  (18 C.F.R. §101:  General Instructions: 

22: Depreciation Accounting: B: Service Lives)  In other words, the depreciation 

rate must consider the functional life of an asset.  In the 2009 Rate Proceeding, the 
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PUC was obligated to demonstrate that Comanche 3‟s sixty-year depreciation is 

“supported by engineering, economic, or other depreciation studies.” 

 The fundamental error of the PUC and condoned by the District Court is that 

PUC relinquished its duty to set depreciation rates to PSCo.  As stated by the 

District of Columbia Court of Appeals: “It is for the Commission, not the utility, to 

determine a depreciation charge that is proper and adequate.”  Memphis Light, Gas 

and Water v. F.P.C.  504 F.2d 225,234..l, (D.C.Circ., 1974). 

 In situations in which the PUC is obligated to conduct a study, this Court has 

held that the failure of the PUC to require such a study constitutes reversible error.  

In Colorado-Ute, this Court stated: 

We have held that where an order of the Commission is issued 

solely as a matter of administrative convenience, or in the 

absence of sufficient investigation into pertinent considerations, 

the order is arbitrary, capricious, and invalid.  City of Montrose 

v. Public Utilities Comm’n, 197 Colo. 119, 123, 590 P.2d 502, 

505-06 (1979) (commission‟s order arbitrary and capricious, 

where no study commissioned regarding cost-of-service 

breakdown, although study was feasible, and no discussion in 

commission‟s order of disparate service cost; therefore, order 

issued solely as a matter of administrative convenience).  

Further, orders of the Commission which are arbitrary and 

capricious must be set aside.  Peoples Natural Gas Div. v. 

Public Utilities Comm’n, 698 P.2d 255, 265 (Colo. 1985); 

Colorado Municipal League v. Public Utilities Comm’n, 687 

P.2d 416, 419 (Colo. 1984).  See also Federal Trade Comm’n v. 

Crowther, 139 U.S. App. D.C. 137, 430 F.2d 510, 514 (D.C. 

Cir. 1970) (adoption of significant policy change without 
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sufficient study and explanation is arbitrary and capricious).  

Colorado-Ute, supra, at 648 

 

a. With regard to the depreciation rate set by the PUC for 

Comanche 3, the District Court ignored the record and based 

its conclusions on the unsupported assertions of the PUC.   

 

 The only statement with regard to the proposed depreciation rate for 

Comanche 3 is the PUC‟s statement in the “Commission Decision on Settlement”:  

The parties agree that the depreciation rates proposed by Public 

Service in its case will be used for the new combustion turbines 

at Fort St. Vrain and for Comanche 3.  (Decision No. C09-0595, 

at p 19; R., 001300) 

 

 In approving a similar “black box” settlement, Commission Decision No. 

C06-1370, (December 1, 2006) stated: 

Here, we are somewhat frustrated by the lack of transparency 

into the underlying rate case principles used to reach the 

Settlement Agreement.  (p. 15, ¶5.) 

 

 And later: 

While the Settling Parties rightfully pointed to our rule 

encouraging settlement agreements, we note that, as with all 

rules, it should be tempered with public interest consideration.  

We remind the parties, especially OCC and Staff, that 

transparency of our decision-making processes remains 

paramount to ensure public confidence in the role of this 

Commission.  While the terms of the Settlement Agreement 

certainly provide a just and reasonable outcome for Public 

Service, it is critical that ratepayers understand how the parties 
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arrived at the settlement to ensure they are comfortable that the 

outcome is just and reasonable for them as well.  (p. 15, ¶ 22) 

 

 The primary discussion of the depreciation rates for Comanche 3 was 

presented by in the prepared Direct Testimony of PSCo witness Perkett.   

A depreciation study was prepared early in 2008 and submitted 

for review to the Commission Staff.  …  The two consultants 

that performed analyses in the depreciation study were 

consulted to assist in the depreciation rate development for the 

new units.  (Perkett, Direct Testimony, at R., at p. 007180.) 

 

 However, this “study” is nowhere in the record.  Pages 11 and 12 of Exhibit 

LHP-3 to Perkett‟s Rebuttal Testimony (R.012322-012323) consists of the first 

two pages of a 14 page “Section 5” of an unidentified something which is 

captioned: “From TLG Services Dismantling Cost Study filed in [sic] February 1, 

2008 with updated Comanche and Fort Saint Vrain stations.”  The next page 

(R.012324) is page 2 of an “Appendix A,” apparently to the same study.  The final 

two pages (R.012325-012326) are “From Book Depreciation Accrual Study filed 

in [sic] February 1, 2008.”  Moreover, on LPH-3, p. 14 (R. 012325)is the 

statement:  “interim retirements have been recognized in the study, interim 

additions (i.e. future additions) have been excluded.”  (Emphasis added.)  

Moreover, PSCo witness Wilensky testified that this study was apparently not used 

in determining the depreciation rate for Comanche 3 in this proceeding, but rather 
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was to be used at some later date for the purpose of depreciation for PSCo‟s “other 

plant in-service.”   

 In ruling that the depreciation rate was supported by substantial evidence on 

the record, the District Court ignored that the PUC had not made the essential 

findings required by the record.  Thus, while the evidence cited by the District 

Court is relevant, it is not material to the essential findings of fact that must be 

made on the record.  Wells Fargo Armored Service Corp. v. P.U.C., 545 P.2d 707, 

709 (Colo.1976)  In this case, the essential (and material) facts for the fixing of 

Comanche 3‟s depreciation rates for rate are to be based on a depreciation which is 

in conformity to the PUC‟s requirements.  Consolidated Freightways Corporation 

v. P.U.C. 406 P.2d 83 (Colo.1965) 

 

Conclusion. 

 By allowing the costs and expenses of Comanche 3 to be included in the 

rates of PSCo prior to Comanche 3 becoming used and useful, the PUC did not 

regularly pursue its authority, abused its discretion, and acted contrary to 

ratepayer‟s constitutional rights; moreover, the decision by the PUC was clearly 

erroneous and not based on any credible evidence.   
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4. The District Court erred by determining that permitting the cost and 

expenses of Comanche 3 to be included in PSCo’s rate base before it 

was operational was just and reasonable. 

 

Standard of Review 

 The PUC is statutorily obligated to ensure that the rates charged by public 

utilities subject to its jurisdiction are just and reasonable.  The statutory mandate of 

the PUC is contained in §40-3-101 C.R.S. (2009) which provides, in part: 

(1) All charges made, demanded, or received by any public 

utility for any rate, fare, product, or commodity furnished or to 

be furnished or any service rendered or to be rendered shall be 

just and reasonable.  Every unjust or unreasonable charge made, 

demanded, or received for such rate, fare, product or 

commodity, or service is prohibited and declared unlawful.  ...  

Nothing in this subsection (1) shall limit or restrict the 

commission‟s authority to regulate rates and charges, correct 

abuses, or prevent unjust discrimination. 

 

 Additionally, §40-3-102 C.R.S. (2009) requires the PUC “to correct abuses” 

by any public utility subject to its regulation.  As this Court has stated: 

 

Under our statutory scheme, the PUC is charged with protecting 

the interest of the general public from excessive, burdensome 

rates.  P.U.C. v. The District Court in and for the City and 

County of Denver, 527 P.2d 233, 235; (Colo.1974). 

 

 Since “[one of the fundamental principles of electric power rate design is 

that rates should accurately reflect the utility‟s actual cost of providing service” 
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Colorado Ute Electric Assoc. V. P.U.C., 760 P.2d 627, 643 (Colo.1988), the Court 

must determine whether the PUC abused its discretion in requiring  ratepayers to 

pay for an non-operating asset. 

 

a. The District court failed to determine whether the PUC 

balanced the interest of the ratepayers and PSCO. 

 

 The PUC is primarily a consumer protection agency.  Pub. Svc. Co. of Colo. 

V. P.U.C., 26 P.3d 1198, 1205 (Colo. 1985)  One of the ways that the PUC is 

supposed to protect ratepayers from excessive rates is by ensuring that the assets 

included in a utility‟s rate base are, in fact, operational and being used for the 

benefit of the ratepayers.  As this Court has succinctly stated:  “A primary purpose 

of [PUC] regulation is to insure that the rates charged are not excessive or unjustly 

discriminatory.”  Cotrell v. City of Denver, 636 P.2d 703, 711 (Colo.1981). One 

way in which the PCUC protects consumers against monopolistic practices on the 

part of public utilities is to ensure that the public utilities plant is in fact used for 

the provision of service to the ratepayers. 

 In Colorado, the doctrine that an asset must be operational in order to be 

included in the rate base, i.e., that it must be “used and useful,” was first articulated 
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in Glenwood Light & Water Co.  v. City of Glenwood Springs, 55 P.2d 1339 

(Colo.1936): 

The test of whether the value of any given property shall be 

included in the rate base of a public utility is whether it is used 

and useful in supplying the commodity or service that the utility 

has undertaken to furnish.  If it is used and useful it is properly 

included; if not, it must be excluded.   

 

 At 1340. 

 

 The U.S. Supreme Court also applied the “used and useful” doctrine in 

Denver Union Stock Yards v. United States, 304 US 470, 473; 58 S. Ct. 990, 993; 

82 L.Ed 1469, 1474-1475 (U.S.,1938), a case involving the rates to be collected by 

stockyard owners.  The issue was whether property use for the stock show should 

be excluded as not being “used and usable in conjunction with the sale of livestock.  

The Court held: 

To ascertain the amount on which appellant is entitled to earn a 

return, the Secretary determined what land and structures were 

used and useful for performance of the services.  At 473; 993; 

1474-1475.  
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 Simply put, the holding of the U. S. Supreme Court was that “ratepayers 

ought not to be required to reimburse utilities and their investors for costs incurred 

that provide no direct benefits to ratepayers.”
6 
 

 

b. The district court erred by allowing the cost and expenses of 

comanche 3 to be included in psco’s rates based on an 

assumption in the settlement agreement. 

 

 The District Court erred by not reviewing the record to determine that, while 

the PUC acknowledged its obligation under the “used and useful” doctrine, the 

PUC did not provide for refunds or other adjustments in the event that Comanche 3 

did not become operational by November 1, 2009.  In fact, because of construction 

delays which included faulty piping and an irritating noise problem, Comanche 3 

was not “in-service” until May, 2010, six months past the date projected by PSCo 

in the 2009 Rate Proceeding.   

 In Decision C09-0595, the PUC adopted the Settlement Agreement with 

regard to the in-service date of Comanche, stating; 

                                                
6
  The Used and Useful Test: Implications for a Restructures Electric Industry, 

Lesser, 23 Energy Law Journal (2002) 349, at 355, 
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In the Settlement Agreement, the parties have agreed to an 

assumption that Comanche 3 goes into service on November 1, 

2009 ... .  (R.001299, ¶65) 

 

 At that point in time, the PUC expressed its concern that Comanche 3 was 

behind schedule and may not be operational by November 1, 2009, stating:   

It appears that there was a multi-month slippage in the 

construction timetable for Comanche 3 after Public Service 

filed its direct case.  (R.001305-001306, ¶90, p.24) 

 

 This acknowledgement should have given the PUC pause.  Nevertheless, the 

PUC continued by stating: 

While the construction that started four years ago is nearly on 

schedule, we realize there is no automatic adjustment 

mechanism in this Settlement Agreement that would trigger 

adjustments to the rates if the in-service date for Comanche 3 

differs from the assumed date in the Settlement.  At the present 

time we are not concerned about the lack of an automatic 

adjustment or commitment to revisit this issue if necessary.  If 

the in-service date is significantly different than planned, the 

Commission would investigate the appropriate action at that 

time.  Such action could include revisiting the issue in Docket 

No. 09AL-299E or in another type of proceeding.  (Id.) 

(Emphasis added.) 

 

 However, in response to Glustrom‟s RRR, when the PUC, realizing that 

PSCo may be charging ratepayers for a $1.3 billion asset that was not in operation, 

should have been addressing a remedy, the PUC, having set on the course adopted 

by the parties to the Settlement Agreement, said to Glustrom‟s arguments in her 

RRR that it would worry about that at a later time:   
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We point out that only 2/13ths of the plant-in-service for 

Comanche 3 is included in the Settlement Agreement, reflecting 

the two months that Comanche 3 will be in-service, and used 

and useful, during the period rates will be in effect.  The fact 

that the rate impact from those two months is spread over six 

months that these rates will be in effect does not mean that 

ratepayers are paying for an asset that is not used and useful.  

At the end of 2009, ratepayers will have paid for only two 

months of Comanche 3 being in-service, albeit over a period of 

six months. (R.001522, ¶41)  

 

c. To address the over-recovery of PSCO in a later proceeding 

would run afoul of the filed rate doctrine.  

 

 In reality, the ability of the PUC to adjust the rates approved in the 2009 

Rate Proceeding at some later date is questionable.  Were the PUC to order a 

retroactive change in PSCo‟s rates, that would be retroactive rulemaking and 

constitute a violation of the prohibition against ex post facto laws contained in the 

Colorado Constitution.  As this Court has stated:   

It is well established in Colorado that a law is retrospective in 

operation if it „takes away or impairs vested rights acquired 

under existing laws, or creates a new obligation, imposes a new 

duty, or attaches a new disability, in respect to transactions or 

considerations already past.‟”  Colorado Energy Advocate 

Office v. Public Service Company, 704 P.2d 298, 304 (Colo. 

1985) (Citations omitted.) 
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This raises the question as to whether the rulings of the PUC were merely an 

“order issued solely as a matter of administrative convenience.”  Colorado Ute, 

supra, at 648. 

 For, as stated in Colorado Ute: 

As noted above, section 40-6-109(3) imposes on the 

Commission the requirement  that a reported decision shall be 

accompanied by findings of fact.  Moreover, section 40-6-

111(4)(a) obliges the Commission to determine whether the rate 

or charge issue violates sections 40-3-106(1) and -111.  The 

factors relied upon by the Commission must be sufficiently 

clear to enable the court to engage in meaningful review of the 

Commission‟s decision.  

  

 At   647. 

 

 In the 2009 rate Proceeding, the PUC ignored its duty to establish just and 

reasonable rates for Comanche 3 to the significant detriment of the ratepayers by 

placing the capital and operating and maintenance expense of Comanche 3 in the 

rate base prior to its being “used and useful.” 

 What the PUC purported to do is expressed in a later decision:  “The PUC 

wishes to note that classification of an asset as „used and useful‟ is never 

irreversible” (Decision No. C09-1446, ¶81 at p. 41) which, when read in 

conjunction with the PUC‟s statement in that same decision that: “...  cost recovery 

for an asset should not occur until such time that the asset is used and useful” (Id., 

¶68 at p. 34) more properly states the position of Appellant in this proceeding that 
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the costs and expenses of Comanche 3 should not have been included until it was 

used and useful. 

d. PSCO’s concessions, which the District Court erroneously 

relied on, were grossly overstated.   

 

 In support of its findings regarding this issue, the District Court accepted 

PSCo‟s unsubstantiated statements that PSCo made significant concessions in the 

Settlement Agreement.  PSCo state that because it dropped Construction Works in 

Progress (“CWIP”) and deferred the Allowance for Funds Used During 

Construction (“AFUDC”)
7
 in a later rate case.  In the 2009 Rate Proceeding, PSCo 

                                                
7
  (a) Allowance for Funds Used During Construction (AFUDC) 

  An allowance for funds used during construction represents the accumulated 

financing costs incurred by a utility while a facility is under construction.  The 

cost of raising money to finance the construction of a facility, that is, the 

interest on borrowed money or the return on equity capital, is added to the 

company‟s construction costs, thereby capitalizing the financing costs of the 

facility.  Only when the completed facility becomes “used and useful,” that is, 

is placed in service, is the total investment, including the accrued financing 

charges, added to the rate base and recovered from customers through 

depreciation over the service life of the facility.  

 (b) Construction Work in Progress (CWIP) 

  A utility‟s CWIP account retains all costs, including direct costs, such as 

material and labor, and financing costs as authorized by the regulatory 

commission, related to the construction of new utility facilities until such 

facilities are placed in service. 
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had a “rate base” of approximately $6.3 billion.  (R.007474 Blair, Exhibit DAB-1)  

PSCo removed $9.8 million not from the rates but from the $6.3 billion rate base.  

In return, $13.2 million would be added to the rate base after 2009 reflecting an 

increase in AFUDC.  (R.001446-001450 as corrected on July 14, 2009, R. 001506) 

 But what is more on point, this is another instance that demonstrates the lack 

of diligence exercised by the PUC regarding this proceeding.  In approving the 

Settlement Agreement, the PUC ordered PSCo as follows:  

Public Service shall file a more detailed discussion of the 

Comanche 3 Construction Work in Progress and the Allowance 

for Funds Used during Construction issues relating to 

Comanche 3 no later than 15 days after the Mailed Date of this 

Order.  (R.001307, Ordering ¶4, p.26)  

 

 Effectively, the PUC was admitting that it did not understand the full 

implications of what PSCo characterized as the “substantial concession” that it 

made in the Settlement Agreement.  The District Court accepted this without 

question.   

 

 

                                                                                                                                                       
 G. Philip Nowak and Sharon L. Taylor 1-2 Energy Law and Transactions, 

Chapter 2:  The Law of Public Utilities, § 2.07(2)(a) and (b), Matthew Bender 

& Company, Inc., 2010.   
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e. The “End Result” Arguments of Respondent and Intervenor 

Are Misplaced and Intervenor Places Undue Reliance on FPC 

v. Hope Natural Gas Co. 
8
 

 

 The District Court relied on the “end result” test enunciated in Hope..  Thus, 

if the PUC finds that its decisions are just and reasonable, any further judicial 

inquiry is prohibited.    

 While the PUC must find that the “end result” of its decision is just and 

reasonable if an independent basis in the law exists to overturn a PUC decision, 

then, by definition, the end result is not just and reasonable and the decision of the 

PUC must be overturned by this Court.  A reviewing court can no more conclude 

that rates established by the PUC are just and reasonable despite reversible error 

than it can conclude that the rates established by the PUC are not just and 

reasonable despite the absence of reversible error.     

In a proceeding for judicial review of agency action, the district 

court is required to set aside such action that it finds to be either 

unsupported by the evidence or contrary to law, and it is for the 

court to determine all questions of law, interpret the applicable 

statutes and state regulations, and apply such interpretations to 

the facts.  Regents of the Univ. of Col. v. Meyer, 899 P.2d 316, 

317 (Colo. App. 1995) (Certiorari denied:  sub. nom. Buckley v. 

                                                
8
  FPC v. Hope Natural Gas Co., 320 U.S. 591, 88 L. Ed. 333, 64 S. Ct. 281 

(1944). 
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Regents of the Univ. of Col., 1995 Colo. LEXIS 640 (Colo. 

1995) 

 

 The apparent rationale for the PUC in not addressing this and other similar 

issues is summed up as follows: 

The Settling Parties noted that Public Service intends to file a 

subsequent combined Phase I and Phase II rate case on or about 

May 1, 2009 ... and therefore the rates that are approved in this 

proceeding will be in effect for only about six months, until 

approximately January 1, 2010.  We view this fact as partially 

mitigating our concerns regarding the sparse list of agreed-to 

issues in this settlement.  Notably, it would be extremely 

difficult to isolate and analyze the impact of decided principles 

in this proceeding because resulting rates will be in effect for 

such a short period of time.  (R.01301-001304, ¶83.  Emphasis 

added.  Footnote omitted.)   

 

 On its face, this last statement falls short of reasoned decision-making.  As 

this Court has stated:  “[W]hether an order is supported by substantial evidence is a 

question of law.”  ATSF Railway Company v. P.U.C., 763 P.2d 1037, 1042 

(Colo.1988)  “The standard of substantial evidence requires more than merely 

„some evidence in some particulars‟ to support the PUC‟s decision.”  Colorado-

Ute, supra, at 642 . 
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Conclusion 

 The District Court‟s failure to examine the record to determine whether the 

PUC‟s decision to allow PSCo to collect rates reflecting the costs and expenses of 

Comanche 3 before Comanche 3 was “used and usable” complied with the 

requirement that the rates and charges of PSCO be just and reasonable is a 

reversible error and the Order of the District Court should be set aside.   

 

Conclusion 

For the reason that the District Court erred by (i) failing to apply the plain 

meaning of Rule 3613(d) to the Glustrom Answer Testimony, thereby misapplying 

Rule 3613(d) to the Glustrom Answer Testimony, (ii) ruling that the Glustrom 

Answer Testimony was a collateral attack on the Comanche 3 CPCN, (iii) 

retrospectively applied the later PUC reformulation of Rule 3613(d), and (iv) 

found that the Glustrom Answer Testimony was inadmissible, the Order of the 

District Court should be set aside. 

For the reason that the District Court erred by failing to review the record to 

determine whether the required deprecation study to support the depreciation rate 

for Comanche 3 had been approved by the PUC, the Order of the District Court 

should be set aside. 
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For the reason that the District Court erred by failing to review the record to 

determine whether the inclusion of the costs and expenses for Comanche 3 in 

PSCo‟s rates before it was operational was just and reasonable, the Order of the 

District Court should be set aside. 

 

Respectfully submitted, 

 

_________________________ 

ATTORNEY FOR APPELLANT 
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